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. The Freedom of Information- Act amendmeni^tSr whxch 
* becaij^e effective in February 1975, have so far yieldi^^ , mixed results. 
This report provides, an account of how different federal agencies are 
implementing this amended statute. Among the topics disciissed are ^ 
modifications of the original 1966 Freedom of Jnf oraation Act, which 
were made in the attempt to eliminate the law's Ipqpholes; the 
interpretations of the Ju^iciajj Bevdew Section; the effect* of /. - , ^ 
Attorney General Edward H. Levi "s memorandum to federal agencies;^ 
implementation of the amendments by agencies; , and guide-lines*. / 
established by the Federal Eufi^u of Investigation^ the Central' 
intelligence Agency, and the' Internal Beveniie Service. A summaD?y of 
the current em'Flcyme.nt of the act is presented, and an appendix 
provides a listing of the "Federal Begister" citations of ag^cy 
procedures for implementation of the amended ac^t. (KS) 
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liilPlEMENTINO THE AMENDEP FOI ACT 



TJOb r^porjt wa9 written by Wallis McClain, an M^. can- 
didate In the School of Journalism and jedltor of the Center 
pti6lications. ■ \ * 

careful dralting of legislation with precise wording is in^ 
ritseff -no guarantee that the legislation will' achieve its in- 
tended purpose. Interpretations of a law's intent those 
responsible for its administration anil by the judiciaryl' 
'clearly affect the law's impact. Certainly the staU^d intent oi 
the Congress in passiiig the Freedom of Information Act in . 
1^ was to guarantee access to the public documents of the 
iedei^lr^overnment without bureaucratic harasisment. 

Agency bureaucrats publicly complained about the Fol 
:Act. Because'those same individuals were responsible for 
carrying out ihe provision's of the act, it would not b& illogical 
.to assume that some attemjit would be made to subvert the 
purpose of the law or aileast to lessen the bio w of some of its 
more unpopular sections. Development of techniques; then, 
whi^ tended, tp discourage use of the F9I Act was,- in a 
s^ii^^ normal in the evolution of implementation . 
IMrtScedures. " , 

InstirUmental in ^ the initial interpretation 5nd 
plemaitaiidn of any law are its legislative history and the 
precise wording not only of the law itself but of the v^arious 
conference repprts in which the exact purposes of the law 
are thrashed out J The^attomey general taws these factors 
into consideration as he prepare$, vU> Uie form of a 
memiorandum issued to aU agencies a^ departments af- 
fect^ by the new legislation, a set of guidelines to follow in 
effecting the law. Former Attorney General Ramsey Cl£f k 
- prepared such a memorandum, released in June, 1967, en- * 
l^titied ''Attorney Generdl's Memorandum on the Public 
Information Section of the Administrative Procedure Act." ^ 
mipA agency interpretation of the law relies heavily on such 
memoranda. Later, as court cases lead to judicial 
refinement of the law, agencies may be forced to comply 
With soihewhat different standards of interpretation. In the 
' beginnulg^owever, the attorney general's list of guidelines 
"Is the law in the sense that it guides the gaverhment's 
practic^^under the (Freedom of Informati(Hi)'Act, but it is 
nohhe mW'in the senile of binding the courts ..''3 

*NoJt^SSprisingly^ June, 1967 memorandum on the Fpl 
Act **reflects the point of view of the agencies, all of .whom 
Opposed the enactment." * Much of the ineffectiveness of the 
Folw/Vct derivecvft^ the of ficially sanctibned tagtics of the 
agencies in. di^uraging requests.' (Hark wrote, for exam-!^ 
pte, that seardiing ahd c(^ying fees charged in filling in- 
formatioi) requests could " ^ . ^' 



disconrage jrivdous requei^tS, especially for large 
quantitittflffrecords the prqduc 
• useiesa^rotScupy agency personnel to %fe detriment 
^ of the proper performance*'of other ^gency func- 
tions ^as wdSl as its seryice in filling legitimate^ 
requests for re<fprds^(emphasis added). ^ * 

Xhe wording'of this statement gave almost total freedom to, 
individual agengies'to distinguish between ''frivolous" and 
'legitimate" requests; moreover, it sanctioned^ Ijy im- 
plication the charging of prohibitively large fees in cases in 
which ah agency, for whatever reason, desicecl'to thwart a 
, request for information. ' . 1 \ 

It soon, became apparent that tiiereJT wer^ s^ous 
deficiencies in ffi9^w. A 1972 rej3ort of the I^use Committee 
on Government Operations,' issued after a series of hearings 
into the law's shortconUngs, cbnclGdes thajt 

r ^ '. sirice -there was general oppositipn to the ' 
legislation throughout the 'Federal bureaucr£rcy, 
the agencies would not be expectejd to administer ^ 
the 'law so that public access to public records is a 
sipiple process. ' , ' . ' \ 

And they'have not, * ' 



Public access was being stymied by seeming^ endless 
delays in responding to-requests, unconscional))y large fees 
for locating documents and almost capricious decisions by 
agency bureaucj^ats to exempt certain clearly public* 

documents from disclosure, ' • -pf 

» ^. . • 

Nearly aU agencies niove so slowly and carefully in 
rei^onding to a request for public records that the 
long delay often becomes tantamount to denial. 

E>ozens of agencies haye set up compliciated 
procedures for requesting public records. 

Many will rcfSpond only to repeated demands for 
information, tiled formally and in writing. Others 
require , detailed identification of the recwds 
• sought, so that only those who have, complete 
knowledge of an'agency's filing system can identify 
properly, .the records sought, 7- 

t'urthermore, there was littie if anx standardiz^^tion of 
agency implementation under the 1966 act. Charges for 
copying records^ ranged, from $0.05 per page at the Depart- 
mentof Agriculture to$1.00 per page at the .Selective Sesrvice 
System. Similarly, charges for searches of requested 
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The Fol Act amendments> which became effective in Feb- 
ruary; 1975, have so far yielded mixed results. The author 
pro^^rides an account of how different^ federal agencies are 
implementing the aineiided statute. ' : 
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materia* by clerical personnel rapged from $3.00 an hour at 
the • Veterans' Administration ^o $7.00 hn hoUP at the 
- RenegotiatioB Board. ^ . ( . . 

Agencies vaiqed, too, in the average tiineiaken to answer 
requests. The SmMl Business Administration averaged the 
shortest time by answe^ring initial requests in eight days. 
The Federal Trade Conunission, on4he Qther Hand, took an 
-average of 69 days to respond initially. Tliere is an even > 
widfer range of time taken to answeTappeals, from 13 days at 
• the Department of the Air Force to 127 days at the Depart- 
» ment of LAbor. * ' '. 

Numerci^s abuses of the 1966 Fol Act have been reported, 
'but one tn particular^ the* case of Harrison WeUford, 
showcases,all the worst^oopholes in the law. WeUford, on the 
Staff of the Center for the Study of Responsive Law,*^ 
requested mformation from the Department of Agriculture. 
WeDfbrd's iiutial request was rejected on the grounds that he 
had not given precise enough description .of the records ^e 
sought. In order to comedy with the departm<ent's demands 
for specificity^ WeUford asked, to seft indices of agency 
dociunents. 'Piese were denied hiiii because they were in- 
teragency memoranda apd therefore exempt under the law 
from disclosure. Although eventuaUy given access 1;o the 
1 indices by a federal court (Vision; WeUford's attempt to get ' 
Ithe desired records* was again frustratod^JThe records, hej 
\was told, wve ^tiU not available because they yf&re mixed ' 
ift confidential conipany information. Tfien, as if -the ^. 
?layi^it had caused WeUf prd to suffer were not enough, the 
him that it would "cost $91,«40 to^ 
ffles for viewirtg. '° * ^ ! 

- thatagency>opposition to the 1966 act 
id rendered it e^nt^aUy ineffectual. That they were able 
to iusei fees and dc^ys to discourage use of the law by all but 
the most persistant researchers 3§enied a clear indication 
th^t changes weret needed. Loopholes had to be tightene<^ if 
. noteUminated altogether. In short, most\nalysti shared the 
opinion of Martin Arnold, who wrote ( New Yorkj 
75) ttet the 1966 Freedcon of Informf; don Act "j 
work.' 
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Law and New Memoranua 



Stuiag by the failure of the 1966 Act aifd spurred by the 
publi<^ response tp the inexorable unraveling of the 
Wateilgate affair. Congress i«]>ught to remedy the law's 
deficiencies. Active opposition came ( New York Times, 6-31- 
74) notionly from the President and executive ^and regulatory 
agencies but also from the office of the Attorney general. The 
law nonetheless passed both houses in Octoher, 1974.. Then, 
after Ptesident Gerald Ford had vetoed the act. Congress 
reaffirmed its comrhitment to open goverraheht by passing 
thelaw, (*the objectionk of the President of the Urited States 
to the contrary notwithstanding/'' ■ ' - 

AU in aU, seventeen amendments were made to the 1966 
law. Of these, the most important are :j-equiring. that eaph 
agency establish a uniform schedule o( fees for searolung 
and copying, which fees are to be limited to the'actual costs 
to govemiment; placing a ten-day time liniit oci agencies to 
respond tb initial requests, a twenty-day limit on responses 
to appeal^ of agency denials, ^nd a maximum total delay of 
ten days in expeptional case|; opening investigative files, 
' iccept when disclosure- would interfere with law en- 
ircemeptJ court acUm or personal privacy; providing for 
judicial review of classification of dbcuments when that, 
classification is invoked by an agency as a basis for denial of 
^cess; making it mandatory for agencies to guarantee 
access toLrJdices of available material; removing the rigid 



• ■ ^ ^ ' ' I ■/ 

req iirenients for precise definition of requested material J 
and making it possible for the .Civil Service Comrjiission t6 
initate disciplinary action against any government enV- 
plqyee who ''arbitrarily or capriciously" witl^olds id- 
fomiation from the public. ^ / 
• But, as in the case of .the earlier law, it is essentially upjto 
the agencies to determine how effective the laW will be. So, 
tool is it essential for the public to use tti^ law.jEven in tne 
facfe of agency rec^ilcitrance, a persistent and determined 

• pif)lic can force court cases whi^ result in legally binding 
intjrpretations: In 1974, agencies vfrere still opposed to the 
sweeping refojipfis of governmental secrecy; mareover,/the 
justice DepartmenTand the attorney general had actively 
opposed ( Washington Post, 8-14-74 ) several provisions oi th6 
new law. This same Justice Depai^tme^t which had foiight 
I 'the law would now be charged with enforcing it. jlndeed, it 
' yvo iild be issiiinjg neW guidelines for agencies to. f oUo w in the 
' implementatioh of the law. / 

. 'On Dec. Vli, 1974, Attorney General William B: Saxbe 
is^ied his Atdiniinary gmdelinesJ\Then,in February] 1975, 
new'rA^ciiB^tieneral Edward "p. Levi came out with his 
mtocFandunMo all federal agencies. Lievi, himself , h^d not 
been involyed^n the Justice Department lobbying afgainst 
the Fol Actybw, as Richard Dudman noted (St. Louis Post- 
Dispatch, 2-2l|75), his memorandum **ha^ pointed to fresh 
loopholes." It js^lso significant to note thert these looi^oles 
in most cases ^nd up benefiting agencies at the Ipublic ex- 
pense; R^h leader wrote (Washington Star, 3-2-p) alitiost 
optimistically, thatlt would **be easier, though not ^aGy" to 
gain access tii records under the new law. i J 

Interpretatjonfof the Judicial Review Section j; j 

One of the nlajor objections to tifie old law was i)mpointed 
(CoDgressionai Record, 5-1 6-74) by Sen.r Edward /Kennedy 
(D-Mass.), wt|o said it gave agencies the oppo'rtumty to 
withhold information solely on the basis of classification. A 
1973 Supreme Cik)urt case. Environmental Protection Agency 
etal V. Patsy i;. Mink etali)410 U.S. 73) resulted in ithe ruling 
Uiat the publi|: had no statutorv authority to demand a 
review of an agency's classification of documents] T^us, the 
court held, anylref u^l of the government to disclcjise records 
bcjca^use of their ckissification would be sustained , the oply 
evidence required being an affidavit from the government 
mat the classification was^ essential and had :been done 
^operly: The iloophole in the 1966 law, as. Justice Potter 
^ejvartWfed in his dissent, **provides no means to question 
I executive decision to stamp a document *secret', however 
ciynjcal,- myopic', or even corrupt that decision might have 
een." , ^ , . • ' ^ 

TheJ974 law attempts to close the loophole. Sect'K>n 
52(a)(4)(B) guarantees the right of a citizen to seek a 
judicial review of the- propriety of agency classification 
which has been cited .by the agency as the basis for denial of 
access to recwdfe: 

In such a case the court shall determine the matter 
de novo, and may-examine the contents. of such 
agency records in camera to determine whether 
such j^ecords gr any part therepf ^^aU be withheld 
under any <if .ttie exemptions s^forth in subsection 
( b) of tl4^ section , and the burdei? is on' the agency 
to ^stain its action. 

e wording ot the provision is, ho^yeyer, cautious and is 
no If ay an absolute guarantee J^tiat ^ independent jucjge 
will actually examine the-dbcuments to determine whether 
they have been properly classified. Hie law provides that a 
judge may order in camera review. TTiat. decision is entirely 
discretionary. Furthfermore, the conference report on the 




Fol amendments adds another dimension to tfie provision. It 
holds that "before the court orders in camera inspection, tjje 
Government should be given the opportunity to establish by 
means of testimony ordetailed affidavits that the documents 
•are clearly exempi from disclpsure/' " The reason for' this, 
thk report continues, is that /**the Executive departments 
responsible for national defense and foreign policy matters 
h£lve unique insights into what adverse affects (sic) might 
occur as* a result of public disclosure of a particular 
classified. record." / 

Anblher factor in anyas^ssmrat of this provision is the 
Feb. 7, 1975, decision by the^United States Coui:t of Appeals 
for the Fourth Circuit. Although the case was riot filed under 
the Freedom of Information Act and was issued before the 
amendments went into eff^t, the decision ndnethtiess took 
tiie act into account in formulating its opinion.-^^ In the 
opinion of the cpiirt, which was essentially upheld hy thfe 
j^reme Coult oti May-25', 1975, when it denied certiorari in 
the caste. Judge Clement Fl Haynsworth, Jt. said, **There is 
a.presumption of regularity in the performance b;^' a public 
official of h}s public .duty, . . The o{Hnion continues with 
the observation that the judicial chambers' are not an ap- 
propriate-or secure [dace jin whidi ta make a classincation 
dedsion and that * v ' 

♦ ,. : ■ 

^tiorail interest requires that the government 
withhold or delete/ unrelated items of .sensitive - \ 
information ... in the absence of compeHing 
necestity. It iSi enough, ^s we hav€ said, .that the 
4iarticular item of information is classifiable and is 
( shown to have t>een embodied .in a classified 
document. This approach is consistent with the/ 
\ FreedCHD of Information'^ Act which, we havie' 
noticed, provides the judge only with discretionary 
, authority ^ even to require production of the 
docuihent for his in camera in^)iH:tion ; he niay fin^ 
the information faj'oth classified arid classifiable on 
the basis of testipi^y or affidavits. ^ 

Hajmsworth-suggests that any citizen who thinks a document 
is, not properly classified or should be Reclassified take his 
to the Interageiicy Classifkration Review Conunittee, 
established by Executive Order 11652, which is "an avail^Ue 
administrative remedy which is far more effective than any 
ttie judiciary may provide, which canfunction Without threat 
to the national security and which can act within the 
Executive's traditional sp^re of autotwmy.'^ ^ 

The attorney general takes note of this decision jn his 
memQrandum!!^urtnerm6re, he states that the.amendnent. 
does not deal with that part of the Mink decision which 
acknowledges the right of the President to protect executive 
materials. Ihus, presumably, protection could:l)e afforded 
ceriain executive documents^ inchicfing tfios^ of ^ such 
executive agai<ries sudi as the CIA and the Justice' 
Dejjartment (FBI), by order of the President. All that is 
required under Section 552 (b)(1)(B) for a document to 
achieve exempt status is that it be ''properly classified 
pursuant to such Executive orderl" 

Although the burden ckfSuiy r^nains on the agencies to 
show that di^s^ication, has been properly done, the con- 
ference report, the court decisions in Mink and Knopf and 
the attorney general's memorandum suggest that the 
agencies may have a relatively- easy time <d it. The 
memorandum n^esitapparently.acceptable for an agency 
to rely jipon the original classification as basis for danial, 
and the' other avaflabie. data seem to indicate that the - 
classification may>be upheld on the basis of persuasive 
testimony and affidavits. Tlius, as in the case of most con- 
.trbversial legislation, U will still take time and many court 
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cases to define the law's intent. tJntil Jthen, it hiay perhajjis 
not be Known j ust how effective the judicial re Vie w section of 
the law! will be. '^^v^rlh. 

The Me^oranduna and Inves'fagat^^ iFiles 

In section (b)(7), the 1974 Fol Act also' exempts "in- 
vestigatci;^y records compiled for law enforcement pur- 
poses" if, and only if ^disclosure of thbse records woufd 



(A) interfere with' enforcement proceedings, (B) 
^ deprivie a- person, of a right to a fair trial or im-, 
partialadjudicatioh, ( C) constitute an unwarranted 
invasion' of personal privacy, (D) disclose the . 
, identity! of a confidential source and ... .con- ^ ' 
. fidential information, fumislied oAly^by avcon- " 
fidentiall source, (E) disclose investigative 
techniques and procedufbs, Of ( F) endanger the life . - 
or physical safety of l^w enforctoient per- . 
sonnel. . I . ; ' 

:\ _ \ ' . ' ^: • 

Levi'^ mexnbrandunrv' thoroughly analyzes this secUon, 
representing as it dpes cftie of the most objectipriable of aQ 
the amendments^' The analysis begin? with an official 
definition of ihv^tigatory records, which, are \ \ 



those .ivfaick result from investigative efforts. The 
, latter may include not mer^ely activities in which 
' agencies take the .initiative, but also the receipt of 

^xxnplaints \or other comnfumications . indicating 
• possiUe viol^tioteqf.the law, where such receipt is 

part of an overall program to prevent, detect or 

counteract siidi violations, or leads to such an 

effort in the particular case.^ 

According to the niemorandum, there ^as no change lin ihd 
definition of * 'law enforcement," wHidi urfder the 1974 act as 
under the ld66 act| applies **to the enforcement of law not 
only through criminal prosecutions, lut also through civil 
and regulatory pi^oceedings^ so that investigationii ,by 
agencies with' no criminal' Iaw enforcement possibilities 
rwere included.'' 1 ^ ' [ ■ ' * 

Seciion(b)(7)( C) ^empts investigatory files which would 
"conkt^te an unwarranted invasion of personal privacy." . 
•The wording of the provision is almost identical to exemption 
(b)(6): ""personnel and medical files and similar files the 
disclosure of i?hich Would^constitnte a dearly unwarranted 
'invasion of privacy (^^phasis added). "*11ie deletion of the 
word "clearly" j^of great significance to.^^vi, who says it 
"renders the govermient's burden somewhat lighter."" 
The distinction between "dearly unwarranted" and **un- 
wdrrahted'V is perhaps murky. . It shoul(y||be obvious, 
' however, that it gives agencies greater iMortunit^ for 
vnthholding. '^though the cenfjerence reporrsimply notes 
the ddetiop of .^"clearly" in the phrase, Levi interprets^it to 
•mean that ^ agency could even withhold a person's home 
address. Moreover, he continues, private information "must 
be deemed generally to include information about an in- 
dividual which he could reasonably assert an option to 
withhold from the public at large because of its intimacy or 
> its possible adverse effects upon himself or his family." 

Protecting the identity of confidential sources or any in-' 
formation supplied only by a confidential source is the basis 
of exemption (b)(7)(D) of the investigatory file section. The 
conference r^brt makes it \rlear that . ' 
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the identity of a person.other tban a paid InforiDef 
may be protected if the person provided ' in- ^ , 
formation under an express assurance of cbn-^ 
fidentiality or in circumstances from which such an i 
|issurance could reasonably be. inferred. " ^ ^ 

\Levi interprets this clause to mean tha^ **ih most cir- 
ctlraatances it would be proper to withhold the name, ad- 
' dress and other identifyihg inforriiationTCgatding a citizen 
who submits a complaint or report indicating* a possiblfe 
' violation of the law." "'iTo the extent that the attorney 
' general's wording is less exact than that of the conference 
report, it may reasonably be assurned that it gives greater 
discretion to the agencies to detemiine when information 
may be withtfeld. • . . „ 

Perhaps one of the best examples of the attorney general's 
expansive interpretation of the law relates to seqfion 
(b)(7)(F),whichrelatestotheVlifedr physical safety of law^ 
enforcement personnel.'* His approach would apparently 
' . give agency Bureaucrats great freedom to use this section in 
denying access to investigatory files requested under the Fol 

• Act. Levi writes, 'It is unclear whether the phrase /law 

• enforcement personnel' medns that the endangered in- 
dividual must be technically art 'employee' bf a Jaw en- 
forcement organization; arguably it does not." "Moreover, 
although he concedes that the language of clatise (F) does 

^notpertain tbthe safety of the famUy of an employee of such 
a law enforcement^organization, he indicates that clause 
(A), which exempts the release of records which might ui- 
terfere with law enforcement might be understood to m- 

vclude any record which mighttause danger to any person at 

• all. ^ . . 
' /• In issuing guidelines on the implementation of section 

Mb)(7), L^vi^igain creates a n^w loophole. The section, as 
I noted, prevents disclosure of investigatory files which would 
I do any of the six specific things listed in paragraph (Y). Levi 
* • rejects my interpretation of the word "would" which rni- 
pUes nu ndatbry actioni^.g., djefining the word to mean 
"win." He insteadadopts a more fle;dble definition; Thus, he 
conclude, "The legislative history suggests that denial can 
be based upon a r.easonable possibiUty, in view of the cir- 
cumstaik;es, '.that on^ of the six enumerated consequences 
would result from jdificlosure."-" . i- ' ' ' 
In his veto message to Congress,' President Ford objected 
.^ (Congressional Quarterly, 40-26-74) to the investigatcry 
records provision and su^ested • 

^ that more flexible criteria govern the responses to 

reqtiest3 for* particularly lengthy investigatory 
records to mitigate the burden which these 
amendments would otherwise impose, in order not 
to dilute the prinrfery responsibilities of these law 
enforcement activities. " / ^ 



It shdijld be apparent that Levi's memoranduni attempts to 
give thfe agencies the called-for flexibility. Certainly there is 
ho way the attorney general could or would want to en- 
^(Jurage noncdtdpliance ^ith the law; he canmt reverse the 
trend toward open government, nor can fmuse his in- 
terpretation of the law to authorize ^encies to withhold 
clearly public information. But Levi, can attempt to 
•'mitigate the burden" on the agencies. His guidelines oh the 
investigatory files seem to do just Uiat. 



The Mem orandum and the Remaining Amendments 
* ^ " ' ~ 

Uvi's'feuldelliil^ concerning other of the amendments 
» show tte saiiie liberal interpretation of the law for the 
benefit of the agencies as. do his guidelines on the in- 
- vestigatory files. 'He notes, for ' example, that the new 
'requirement that a requester of infprmation need only 
••reasonably describe" toe requested material\ather than 
provide an ••identifiable'^' description does not substantively 
change the lawv The amendment ••serves basicaUy to clarify 
' rather tha^ino^alter the law as it has been understood by 
. several, courts and many .agencies." 28 A reasonable 
descriptidh, then, i^one which enables a record ''to be 
located In a manner vhich does not involye an unreasonable 
. amount of effort.^' ^9 por all practical purposes; agencies 
may still be able to demand precise descriptions of much 
\ informroop in their possession. ^/ , 

Levrs recommendatidns for interpretation also tend to 
limit the effectiveness ^f^the iadministrative penalties sec- 
tion of the act. That section, which would enable the Civil 
Service Commission^ to take action against any employee 
who ••arbitrarily and capriciously" withholds releasable » 
inatei:ial, had been procl^iwett'a necessary provision^of any 
\ ; ttuly effective information act, Levi feeems to imply that to 
* findan employee guilty of such wilfull withholding would be 
. taiitaifiount to the impossible task of linking that employee 
to a firm and premeditated motive to.aubvert the purposes of 
the For Act. 'It is thus clear," he argues, ••that to justify 
' ' coifimencerrtientpf a.Civil Service Commission proceedings, 
' muchmore is required than a judicial determiniftibn that an 
agency has erred in its interpretation of the ^ict." 

^ In the area of fees, Levi refers- for the most part to a 
preliminary memorandum to the agencies issued on Dec. 11, 
1974/by former Attorney General WiUikm B.Saxbe.^i There 
had-be^nl'bider the old Fo^ Act, numerous complaints that 
agencies Rifled, Fol requesfs by charging outrageous fees. - 
Harrison Wellf^rd, whose case has be.en referred to earher 
charged, for example, that fees ••have beconrie toU gates on 
public access to information. " 3^ in addition to the statutory 
limitation on fees charged, which in no case are to exceed the 
actual costs to the agency, Saxbe suggested that each 
agency must notify and re5eive authorization from each 
requester in every case in which copy and search fees are 
expected 'to be substantial. He ^0 suggested a system by 
\ which the agency could jdemand a deposit or full advance , 
lament in these cases,. He ^Iso told the a|^cies that 
••search fees are assessable even when noxec^lsTei^on- ^ 
sive to the request, or no records not A exempt from * 
disclosure, are found." ^ Furthermore, the^statutory time 
limits of ten days for initial requests and twenty days for 
f appeals are not dewied to have started until the requester 
has given his approval fof.the estimated charges and made 
whatever advance -rpayments the agerfcy might require. 35 
Levi^responds in his memorandum to the provision to waive 
M)r reduce fees in cases in whid\ the public interest would be 
substantiaUy served by the disclosure of information. He 
urges the agencies. to consider each request for. waiver of 
fees on its own particular merits and takes great pains to 
point out that • 'there is no doubt that waiver or reduction of 
fees is discretionary." ^ 
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It should be noted that neither Saxbe's preliminary 
memorandum nor Levi's later memorandum is io^tended to 
make a shambles of the Fol Act. The agencies'^^o have, 
legitimate interests and do have enormous files of records. 
The memoranda are intended, in a way, to insure, on the 
other hand, that the Fol Act does not make a shambles of the 
agencies; furthermore.theFoI Actisnowthelawof the lai\d 
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'^and the memoranda take every opportunity to urge that the 
agencies comply with the act to the fullest extent possible. 
There is nothing essentially devious ahjbut the guidelines 
issued by the former and present attorneys general. If they 
do seem to favof the agencies, it is only because thje 
language of the act permits them'to do so. However precisely 
drafted any piece of legislation, it will still, be open to in> 
terpretation. The attorneys-general have attempted to do 
that in a way that will serve the public and yet not be bur- 
densome to the agencies. 

Implementation of the AmendmentB by the Agencies 

All federal agencies, both executive and re^latory, were 
required to publish in the Federal Register before Feb. 19, 
1975, at the ordk of the atton\ey general, a set of public ♦ 
guidelines for implementing the provisions of the hew F ol 
Act their'guidelines derive for the most part (rom the two 
memoranda briefly examined above. Following is a general 
survey j an overview of. the way in which agencies are im- 
plementing the 1974 law. ( A portion of ^his repqrt has already 
appeared in the Freedom of Infonnation Digest, May-June, 
1975.) 

Fee schedules: already noted, the amendments to the Fol 
Act require each federal agency or commisfiion to establish 
a uniform schedule of fees for searching and copying records 
under the j)rovisions of the act. The amendments require, 
furthermore, that such fees be limited to the adpal costs to 
the agency. Schedules published in the Federal Register 
indicate little, iS any, interagency attempt to aqhieve even a 
modicum of standardization. Costs for copying one page of a 
' record, of a size up to X 14 inches, range from $0.03 at the 
Commission on Civil Rights to $0.25 at the American 
Revolution Bicentennial Administration and the Federal 
Res^e System, among others. In general, most agencies 
seem^o have^estabUshed charges between $0.10 and $0.20 per 
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Some agencies do not charge for copying if costs inciured 
are under a certain amount; but it seems, ag%in, that there is 
little uniformity from agency to agency. The Department of 
Commerce waives aU copying fees which amount to less 
than $1.00, while the Federal Reserve System waives thdbe 
.totaling less than $2.00. The Federal Trade Conumssion does 
not charge for fees undertlO.OO. Other agencies, on the other 
hand, have minimum copying charges. At the General 
Services Administration, for example, there is a $2.00 
minimum'. The Department of Defense, including its viario 
subagencies such^as the Departments of the Navy ahd(Air 
Force, charges a basic fee of $2.00, to which the $0.05 per 
page copying costs are added. ITie ageticy charge to a citize^ 
sedcinga copy of a 20-page request would there/ore be $3.i 
A 40-page request would cost $4.00. 




Search fees vary even more widely than fees-<for 
duplication. At lea'st -one agency, t^e Civil Aeronautics 
Board, has no fees whatsoever in contiection with searches 
for requesteii documents. Some* agencies — including, the 
Tennessee Valley AutKority, th6 Occupational Safety and 
Ilealth Re^wew Commission, the Renegotiation Board and 
the Federal Communications Cbmmissioii charge a flat 
hourly jrate for searching, whether that searching is done by 
clerical or by professional-managerial personnel: That rate, 
usually f|ills within the $5.00 to $10.00 range, although spme 
agencies,' such as TVA, which charges $4.16 per hour, have 
lower rates. • 

Mor^ common, however, is the practice of charging 
separate- fees for clerical and (X'ofessional-managerial 
searches. In some cases, the charges for professional- 
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managerial search are to much a3 three Umes as great as 
fees for clerical search. At the National Science Foundationr, 

' for example, clerical rates are $1.25 perquarter^hour while 
professional rates ftre $3.75 per quarter.-hour^piis nange is 
extreme, however, and the professional charges at the NSF 

<^re the highest of ai>y agency. On the other hand, the 
Delaware River Basin Comi^iission has the lowest rates; at 
$1.80 per quarter^our, for professional-managerial sear- 
ches. It also charges ^'along with the National, Aeronautics 

and Space Administration and the National Transportation 
Safety Board — the lowest rates ($4.00 per hour) for clerical 
$earches. These fees represent, according to Saxbe's 
t}reliminary guidelines, an approximation of the average 
salaries of all those jpers^nciel who n^i^t be expected to 
perform ffseal*ch and^do not necessarily reflect the salary of 
any one grade of agency en^loyees. The Commisi^ion on 
Civil Rignts seems to have figured its ^iverage rate more 
precisely, changing $4.09 per hour for clerical searches and 
$8.88 for proiessional-managerlal; None of the agencies 
specifies under what circumstances professional-manager- 
ial services would be needed to locate material. This ibould 
in some circumstances riesult in the higher fee oeing 
chargeds^ithout the requester's being aw,ace of it. 

Some agencies will provide for certification of records as 
true copies for a fee, usually between $1.00 and $3.00.- Most 
agencies do not state whether this service is available. I 

The Department of Commerce and the Renegotiation 
Board pennit the requester to hand-copy or use agency cOin- 
operated machines to copy original documents. Others do 
nottnention such a provision. Although it is not yet dear, it is 
possible that some agencies will not permit inspection of 
original documents and will permit a requester to exanilne 
only copies. In such cases, a requester may be charged for 
search and copying fees just to inspect documents.' The 
Federal Reserve l^stem, for example, demands that "a 
person requesting access to or copies of particular records 
shall pay the costs of searching and copying such records. 
..." The wording of this statement seems to indicai^e that 
mere examination requires payment of copyinjg costs.* Apr] 
parently some individuat requesters of information havef- 
found this to be the ca^. William G. Florence, who 
requested public inforiha tion from theOff ice of the Assistant 
JSecret^ of Defense, for Public Affairs, was charged 
copying fees although he protested that he did not need 
copies of the, documents. 3^ . 

Rates for copies of microfiche, micrpfiljqi and other 
special techniques for reproduction^ vary widely. Some 
agencies simply state that rate schedules are available upon 
request^ Computer costs are usually given in vague terms 
aiid said to be available upon request. The Department o& 
Commerce gives the rate for retrieving information storgjr 
in computers as $4.50 per minute (maximum). Any 
v4^cessary reprogramming^is done at a charge of $10.00 per 
hour. (Tl)e*Department of the Nbvy will not even retrieve 
material stored in the computer u»ss it can be obtained *Un 
approximately the form desii^ without si^stantial 
reprogpamming.") With increasing use of cdn^uters for 
data storage, n^ problems of access and fee charges could 
result 

The Civil Service Commission^e Department of Com- 
merce iernd NASA are amctig those agencies which wiU 
change for searching>even k records are not found or are 
exempt from disclosure. ' The Import-Export Bank has 
deci^ to waive fees u the records are located but not 
releasable. Fees wil^s^ be charged in those cases in which 
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requested records are not located. A requester may, then, be 
liable for large fees if, within the permissible time limits of 
Uie Fol Act, agency personnel say they cannot locate 
requested materials. Search f6es are charged in all cases in 
which records are found and- are available, unless the 
agency specifically waives, all fees. 
Most, if not all, agencies list general terms for the wfaiver 
\of fees. In most ciases, the agencies follow the attpmey 
^^enerai's recommendation and state that the final deter- 
mination on waiver will be nfiade'/it the discretion oK the 
director. of tlie agency on a case-by-case basis. 
■/• ■ . . • • 

Payment of Fees: In general, if the total fee^are less thafi^ 
. $& and the requester has agreed to pay thatamount in hi^ 
rec|uest, agencies will ws^e information available. At some 
agencieSj>j deposits are required if/anticipated fees are in 
excess b(%2b. Such a deposit is required at the Renegotiation 
Board, although the published guidelines do not specify the 

' \ exact ahiount At the Import-Export Bank, an advance 
deposit of 25 per cent of the total for charges which are an- 
ticipated to be more than $25, oi; a deposit of $25, whichever 
is the ^eater, is required before the request will be 
processed. THe Civil. Aeronautics Board requires 
. prepayment of fees of more than $100. At the Department of 
.Defense, the General Services Administration and the 
Council on Wage and Price Stability, fees must be prepaid 
before the agency will release any information. At the 
Department of Commerce, the requester must pay search 
fees before the agency wiU even begin tp look for the records. 
Others may simply require that the requester indicate tiie 
maximum amount that he is willing to pay, figured from the 
published agency fee schedules. If there is a balance due on a 
previous request, payment in full is usually required before 

^ any new request will be considered. < \ 

.Indic^: Quarterly indices of available information are 1 
usually available upon request and at a cost not to exceed the 
actual costs of copying, but most agencies seem tci*^ have 
adopted the position that publication in the Federal Register 
. is ^'unnecessary and impracticable." Manvf however, in- 
: eluding the Commission on Civil Rights, ttte FTC and the 
Defense Department, will, publish such dn index." 




Form of^Requests: In general, therforhijof the request is 
specified in gf eat detail. Agencies m^k^ clear that unless 
precise fonn is followed, the request will not be considered a 
request under the provisions of the Fol Act. It is usually 
demanded that the requester kientify, botff on the request 
and on the envelope, that the communication is an Fol 
request. The request should reasonably describe the 
materials Requested. A ^apUingness to pay fees should be 
indicated and, in necessary cases, if deposit included ' *- 

Agencies haVe apparently decided that tightened i a^r 
' ministrative procedures and rigid formats willviacilitate (he 
haiiffling of an expected increase in requests, ih^^ed; if the 
requester follows the pubUshed guidelines [M-ecisely, his 
reqi^t should not be stalled for any procedural questions. 
Ag^fcies have warned, however, that the time limits 
Reified In the act wiD not begin until, !.) the request is* 
properly identified; 2.) the request reaches the proper 
agency deskhsand T) all difficulties involving identification 
of documents pnd payment of fees are resolved. 

At the smaller agencies and many of the large ones, the 
director usually designates one person to act as the* Freedom 
of Information officer. At some of the larger agencies, 
though, and especially at the. decentralized agencies such as 



the Department of the Navy, each division and branch may 
be responsible for handling its own requests. The Depart- 
ment of the Navy has published a list of several dozen 
separate officials and subdepartments to wljich requests 
should be forwarded, along witha general description of the 
!>types of recordis for whiclysuch subdepartRjents may be 
responsible, a T ^ , 

Although agencies may no long^f demand an exact 
description pf recorcfcs, they have worded their requiremflrits , 
for '^reasonable descriptions'* so vaguely that they marHlll 
be able to deny records on the basis of inadequate iden- 
tification. The Federal Reserve System, for example, asks 
that the requester ''describe records in a manner reasonably 
sufficient to permit their identification withou^undue dif- . 

ficulty." No defiriitiorf-of "undue difficulty** Is. offered, 
hoivever. 

I ^ 

Denials and Apniwrtrrff information is denied, the requester 
is in all cases-tObe informed of his right to an adminatrative ' 
appeal and ^othe form the appeal should take.'Tlie requester 
must usuall/l}>peal within a certain period of time, but (that 
time limit varies greaUy, from 10 days at the F^eraL^ 
Reserve System to a pr<<sumably untenited period of tim^ 
' the case of the Import-Export Bank." Most agencies require 
that a requester appeal, his denial within a 20- Ua 30-day 
period. ^ . . J 

Appeal format is as important. as the formal for. the 
original request, and the same caveats apply to tWe^f iling of 
. appeals. Properly identify the communication as^^ Fol 
. request appeal; *nd the appeal to the proper appeal 
authority; includes copy of the denial; and state the reasons^ 
andsprecise le^ar grounds for appealing the decision. 

AvailabjUfy of Releasable Records for Use: The FCC and the ' 
Fed^r^ lyiediation and Gc^ciliation^Service pnake requested , 
airdreleasable inforni^ion available for seven days,- after ' 
yhich they wftLbe^tumed to storage. Hie Economic 
Development Administratibn.of Department of Com- 
merce permits the requester only five days within which to 
examine records. A requester will incur new costs if he does 
not inspect the records within the q)ecified time limits and 
sfSU desires access.' Most agencies simply require that the - 
requester be informed when and where thcrecords will be 
available for inspection, to such cases, a requester would be 
advised to ask how long life agency will make the records 
available. j, y ■ 

GiMdelines ktlhe FBI, CU Ld IRS 



*^ Most of thi^ federal agencies expected (Wall Strecl 
Journal, 2-19-75) an increase in the number* of requestsioi\ 
information under the Fol Act. That increase can*. At sOTie 
agencies; the number .of information requests was almost 
o^erwhehning. The FBI, for example, reported (St. Louis 
Globe-Democrat,' May 24-25, 1975) that the agency had, 
through April, 1975, received 2^494 requests for infonftation. 
Of those, 1,789 came in April alone. The Central Intefligence 
Agency had received 1,613 in the first four months|)L1975. 
The main reason that the FBI and the CIA, al^g^th the . 
■ Internal Revenue Service, a third agency whicffltay ^ceived 
a huge^i-esponse to the Fol Act, haVe received so many 
requests is that these three agencies are those with the bulk 
of personal files on individuals. Because most of the requests 
have been for such files, these agencies have borne the brunt 
of the barrage of itol queries. It is, then, important to see 
how these agencies^ve responded to the task of putting the 
law into effect. ^ 
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At the QAj moat oC4he obvious guiddlnt\s arc consistent ^ 
with those of other ai^ricies. Piiotocopies are fO.lO per page. ' 
Clerica] searcheajnve done at the rate of H OO per quarter* 
hour; prof essiJjBSt searches, af $2.00 per quarter-hour. If a ^ 
computer riupC be used fonr searching for material, the 
ch^fi,»mnyfX '$55 per hour*. Requests, as at the other 
*agencie9iinust be clearly labeled and must give sufficiently 
detdled descripHons of requested infornr^tlon Co enable' 
jaigency staff to locate it without undue difficulty. Thq ClA 
has also-made it clear that it will provide only ''reasonably" . 
acctedusible information. The most unusual of th# CIA 
demahdB ti a 'requirement that historical researchers whq 
' use the act to obtain information must establish tijieir right to 
the material by provinRi that ''serious or scholarly research 
project is contemplate." Classified. material at least ten * 
^ ' *years old may be released, if he can prove such intent. The 
researcher must be willing to authorize prior review of his 

manuscript. Should he fail to do so, he may well: be denied 
.accfefls to information. These requirements, the agenty 
suggests, are to prevent . any di^uption of the national, 
security. Requests should be oiade in writing and addressed * 
to: CIA Freedwn of Information Coordinator, Central In* 
telligence Agency, Washington, D.C. 20505. Appeaki^ust be 
. in writing within 30 days to the same address. 

^ Rules of the IRS are e^entially the same as those for its. 
parent £[gency,> the Denartment 'of Treasury. Fees at the*N 
Department of Treasury are about or somewhat belo\i^ the 
average for other agencies. Copying fees are JO.IO, which is 
what ma ny\ agencies charge, ^fp fees foi* copying will be 
Charged if the requester makes^ his own copies, ^arch fees ' 
areoplv|3.50 per hour *'or fraction thereof." Not only is this 
fee low ror any agency, but it sterns to cover both clerical 

^ and professional searche^. The request must 

describelh^,rec£^^ in reasonably suf@ci>nt detail ' , - 
to enable the I>epartment. of the IVeasm^ em- 
. ployees who are familiar with the subject amt^of a 
the request to locate the feco^ds without placing an 
unreasonable burden on the constituent nfhit. While 
no specific formula for a reasonaUie ctescriDtion of * ' 
a record can be established, the requirein94 will 
U usually be ^K^ied if the requester gives the riame, 
subject mat t^>and; if knofm, thd date and location 
of the requested^ecord. Hpwever, it is requested 
that the person m^Qng the request furnish any 
additional informatioif^hich will, morp clearly 
identify the requested records. 

V The regulations list the persons to whom Fol requests should 
. be^ addressed, both at. tie na^onal ai\d IRS district levels. 
P&rsons requesting informatidli from tibe national office 
should make" the request inWriting tWi Assistant to the 
Commissioner ( Public Affairs)t Internal Revenue Service, \ 
nil Con^tution Avenue NW, Washingtori^ D.C. 20224. 
Appeals must be made in writing wUhin 35 days to: Com- 
missioner of Internal Revenue, c-o Ben Frankliq Station, 
P.O. Box 929, Washington, D.C^^20044. 

The FBI has suffecfidvperhaps the most severe Uoi^nom 
the 1974 Fol ActTRequests fdr personal files have .been 
•^^unexpectedly large. *^ In addition, tne bureau has been faced 
witfi the problem of complying with . exemption 7, the so- 
^ called iavestigatory file exemption, and still maintaining the 
N^confidenci^f its various informants and confidential 
\oarcesw^ Although the FBI has not publish<ed' separate 
guidettps in the Federal Register, it^usS vhe geff^al 
* guidjlifnes of its parent agency, the Department of Justice. 
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(The guidelines pubUsh^ in Federal. Register on Jan. 13. 
1975 and Feb. 19, 1975 are addltionsHp and amendments of 
the previously published guidelines of Feb. 14, 1973 — Title 28 
of the Code of Federal Regulations, Chapter 1, Parts 0 and 

* Charges fop copying "it the FB?^ill remain $0.10 per page. 
Under tfie new law, iwarch fees will be x^uced trotn the 
previous levels- of $1.25 per quarter-hour for clerical sear- 
ches and $3.75 per quarter-hour fbr professional-ma nagerlW 
. searches to $1.00 and $2.00 respectively. Computer tbne e6stfil 
will be at a rate off $188 per houf. Fees for searching^anrf^ 
copying will be charged, even when a requepter bnly desires 
to examine the records. Wfien expected fees are more than 
$25 and the requester has not agreed to pay dn amount 
larg^, the bureau will wrlti the requester and ask for 
firmation cf^illingness to pay any fee?. The guideIinc;p(iso 
note that '/( i)n such cases, a request will riot be deem^ to 
havd been received until the requester is nopfied' of 4^ ^ 
anticipated cost ind agrees/Jo bear it." The meaning of W3 s 
lasi statement is that the ten-day time liijnit fo^ responding to ' 
the req'uest^ill not begin until 'the bureau h§s the ; 
requester's Insurance that he will pay all costs. 
' All requests for information are expected to conform to the 
Justice Department's 'general definition d reasonably 
described record^, i,e./ those which nidce .itf possible for 
*!records requested tobe identified by any process that is not. . 
unreasonably burdensome 'or disruptive of Departmenf"^ 
Operations." No definition ^is offerjfid, however, of 
"unreasonably burdensome" or **disruptive." Recfdests . 
must be in writing and may be sent either to the I^puty 
Attgney General, Department of Justice, Washington, D.C. 
2teSl or to Clarence Kelley, Director,, Federal Bureau of 
Investigation, Washington, D.CX In either^ case, the 
Adelines specify, that both the envelope and the request 
'shojild be clearly marked **Freedom of Information 
Request" or *'Info^mat^ on Request." Appeals must be made 
in writing within 30 days, either to the attorney genera^r 
to Director Kdley. ^t^. ' /""^ - 



V 



How the Act is Wprkinfi 



There have been so] 
jCIAihas said ( Wall Str< 
^$ly one "per cent of 
Weinstjein of^Smith 
received (New York 



.e successes under the new law. The 
et Journal, 5-16-75) it rejects outrighP 
e requests it receives: Prof. Alien ^ 
illege has, after years of etfort, 
oies, 8-30^75 ) 725 pages of material, 
from'the heretofore tightly sealed files on Julius and Ethel 
Rosenberg. Alger Hiss* has been (Newsday, '5-26-75) suc- 
cessfully using the Fol Act to dislodge, albeit slowly, in- 
fogjiation and government documents relating to his per- 
jury trial more than 20 years ^go. , 

Responding to an FIoI request by the New York Times, the 
Dep^tments of State apd Defense have declassified CNew 
York Times, 84-75) documents which reportedly disclose 
that the United Sta^s had consid.ered during the Korean War 
overthrowing then-Pr&ident Syngman Rhee. 

But there were success under the old law, too^ And, as 
witti the old law, there are some disappointments and some 
outright failures under the new law. What is more, when the 
CIA says thatonly oneper centt^^f the requests to that agency 
are rejected outright, it does not speak at all to the issue of 
delays, deletions and large fees. And with the large number ^ 
of requests> to see personal files, a ^number which is 
(Washington Post, 5-29-75) as much as 75 per cent of the total 
riumber of requests a t the FBI, many oif tho^^e wi^be defined 
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as sudcesaea under the Fol Act. Many. of tfie successes in th^ 
area of personal fMs niay not be so much attributable to the 
Fol Acjt, however, as to the Privacy Act of 1974, Though the 
actdoesnotgo into effect until Sept 27, 197$, agencies haVe 
alretlkly begun to feel the impact of it^ requirement that 
citizens be guaranteed access to their personal files. 

It ia becoming A)parent/too,.thal nnany of those personal 
filea c6ntaln-5fttBrial which/ should never havk been 
coUectedi^p one case, for example, Robert M. McElirain, a 
Maasachuaetta Junior high school teacher, wrote (Kansas 
aty Star. 6-ia-75) to the CIA to discover if the agency had a 
fUe on him. Not expecting that there, would in a(:tuaUty be 
any^ing. he was smprised to learn that there was, indeed, a , 
"fill? containing only one item. A letter of reply Informed 
McElwain that his file was ^'classified am) divulgea in- 
tdligence sources and methods*' and could not, th^efore, be 
released. McElwain sought help from his congressman. Rep. 
Robert F. Drinan (I>Mass.), who finally obtained a afpy of 
the file. What the classified document turned out to be was a 
64-word perscmal letter from a Russian school tocher whom 
McElwain and his wife had met on a tour of the Soviet Union 
eight years ago. The case raises several provocative 
questions. Had Drinan not intervened, would the CIA have 
eventually yielded the Innocuousiletter? Was the original 
denial based on a desire to avoid eiwarrassment? If so, how 
many other denials are still being ri^de simply to save an 
agency's face? 

ifivcn with some of the '*successes" there are. often still 
disturbing signs of noncompliance, \Vhat is perhaps most, 
significant about the Hiai and Weinstein successes, for 
e3iamp1e, has been the difficulty both men had, even under 
the amended law, in getting the desired information. Both: 
men were forced tofilg lawsulte before the agencies began to 
release significant matferials. Even so, Weinstein has only a 
miniscule portion of the estimated 48,000 pages of govern- 
ment information on the posenbergs. The St. Lpuis Post- 
Dispatch, too, h^s had to sue the FBJ in an attempt to obtain 
agency files on Richard Dudrfian,^ thg paper's chief 
'►Washington correspondent. J) . 

If requesters are to be rewardRi, it is in many cases the 
result of such suits, A the threat of suit-. Persistence and 
pr^ddinfe seem essential elements of any successful request. 
Louisa Brown, of the tHiblic CitS/ens Tax Reform Research 
Group, tells (Washington Star, 8-19-75) a familiar tale. She 
received, after many months of delays, 800 pages of material 
the group had requested from the IRS. When she complained 
that essential information was still lacking, the IRS then, 
and only then, released an'^additional 2000 pages. She said, 
^'Ttiis is just another way of keeping secrets. They give you a 
partial -answer ^ut they reaUy keep the significant 
documents." ' 

Nor have charges about excess fees disappeared now that 
the law prohibits any but actual costs to the government. 
Jani6e Mendenhall, president of^ Federally Empldyed 
Women, asked (Washington Post, 5^29-75) for information 
about sex di^iminatibn in employment by the Civil Service 
Conwnission. She specifically riequested from the com- 
mission a list oi those job's \mich were exempt from non- 
discriminatory employment guidelines. More than two 
wedcs after her request was, made, WendeD G. Mickle, the 
conrnoission's director of i-ecruiting and exapiining, -tdd her 
that the cost for getting the information sne had requested 
would be $39,500 and demanded a 20 per cent d^osit before 
the search would continue. 

AnothE^r growing difficulty niay ^be In. the area of m- 



vestlgatcry t|les and privacy, The full effects of»thc Privacy ^ 
Act of 1974 have not yirt beam felf, either by the agencies or 

' the publle. RecenUy, Attorney General Uwl denied < New ^ 
York Times. 5-13-75) the General Aetountlng Office access to ; 
some of the FBI Investigative files.. The GAO has been in-, 
vestiaatingvthe Way in which the FiJl conducts Its In- 
telligence-gathering operations. In making the don^, Levi 
said that individuals, whose Identities ijilght be disclosed by . 
releasing the files, have A right to privacy. Furthemfiore. he 

'argued, confWentiallty is (feasenUal to the operation of some 
phases of government andHawfenforcQment. To that extent, 
he said, privacy and ipuliic opeqness **arfe not always con- 
slstent or fully compatible." ' 

In addition to other^UfOculties with the l^iw, Ori'Kelly has 
written (Washington Star, 8-1M5) Jthat th6rfe are differing 
standards of interpretatlbn from agency to agency. Kelly 
points out that the Pentagpn departments a©e generally 
among the most* efficient and reasonable In the handling of ^ 
requests, a point with which Morton Halperin agrees ( lo» 
Angeles Times. 5-22-75). Bnt Kelly alsa wijites that the^'Tpi. 
along with the CIA^and the Internal ll^venue^ervlce, is 
anfong the worst in complying with the law. . . ." 
/Moreover; at least- two separate Wlls have 'already been 
fntrodiiced to ^mendthe Fol Act ag^Jq. One. by Sen, Edwai*d 
Kennedy (I>iyjass.) would protect (New York'Tlilies, 6-13- 
75) agency employees whto incur agenii^y wrath for relea^ung 
information. AfthOugh ffle Fol Act currently provides ^ad- 
ministrative penalties wr employees who ''aiiltrarily arfd 
capriciously" withhold Information, it appears V^ely that 
such action will ever be takeq. On the other hand, emptoyees 
can be disciplined by agencies, foe- releasing information 

• against the wishes ci his employer. It' is this possible threat . 

' to the effecjive/<lse of ^e Fol Act* that Kennedy hopes^to 
eliminate. \ * "r-*-^^ * I 

Rep. Alan Ste^Uoan'(^-Tex. ) has also intjroduced.a biU, 
H.R. 8591, "entitled ^Tree'dopa of Information Act AhiendT* 
ments of 1975," to give Congress the power, to decide what 
categories of information i^ay be withheld for Security 
reasons. This bill would appar^ently eliminate the possibili^ 
that the President could, on thie^ basis of one executive order, 
give agencies discretion to withhold infornri^ltion in^ the rTjame: • 
of national security. ' I 

About all that one can say about the act,^hich has been in 
effect for only seven months, is thatit is a better law than the 
previous one.* It does not eliminate - bureaucratic non-. 
compliance, but it does recjuqe the available opportunities 
for agency* bureaucifats to use delay and fee charges ta . 
discourage requests, ^artin Arnold [ 
Times, 2-16-75) that ^ , 



as written (Nefw York ^ 



I til 



no one really expects tlfe governiftent to live easily 
with the new amendments. But under the n^w act, 
information wiU be more accessible to the pul)lic 
even if it takfes^a year or mor^ of dpnst^rjt law/oits 
to get the bureaucracy to begin to cooperate. 



Law smLs have been filed. In the first half- of 1975r^iuch ^ ' 
suits^re filed (Washington Star, .8-19-75) un/fier provisions, . 
of th^^. y . 

Until the law is given shape by such court decisions, 
agency bureaucrats qan be expected to'tafce every available 
opportunity to find ways to lessen the impact of tKe law on 
their agencies. Barbara Ennis, chief of the .State Depart- 
ment Freedom oulitformation Office, has suggested (Los 
Angeles Times, 5^22-75), for example, that a principle of 
putting as little in writing as possible might be one agency . 
response to the law. In that way, many otherwise public ' 



ttociunentB and mernnranda wiAikl i>9l 

JiMph*T1ern(^X||ah FKI the bureau's Fol 

aectfoh, hasaaldxhat the^rei^oftet^iieKotlates a tlnie 
.ttxtenaiart with requestisri. He said Hhe public is un- 
#ideivtaikiiA^ 9f the ,|MU^\^ problems and in appro^bnately 
Tff'jpper cent of the caaeanas amally acknowledged' in the 
^ininU reciiattt a wiiUngness to extepd the tenKiay time limit 
rfor jj^j^spMding. -Moot people have been 'eniinently 
^le,** he said, ''considerably more reasonable fror)ri> 
ndi^tlhan thq; people who drafted th^ 
A^shouM beiable to enable.the bureaucratic to live 
\with the ri^t the'fut^ to ^blic documehts. Certainly * 
the present la {iU6ws\fie agencies a a*eat deal of discretion 
iifharidling cases without^esorting w the kinds of abuses 
which characterized their implementation of the 1966 act. 
Already, however, abuses of the 1974 Fol Act are being 



reasd 
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neoordeU. If tha ageh^^es do not want a law which is even 
more rigid and loss discretionary, thiey might find it wor- 
thwhile to ponder Ralph Noder's assessment of the new law: 



It Is important to remember that the execuUvc 
branch' made thc^ bed in which it now finds itself. 
Congress did not pijact the 1974 amendments willy- 
nilly or in a fit 6f anti-executive emotion, but ohly 
after the rights guaranteed under the 1966 act hao^. 
been systmurtically denied for eight bng years, 
arid a careful, complete record of the abuses of the 
1966 aot had been complied. 
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